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Abstract
Vincent Phillip Muiioz
Claremont Graduate University
2001

In its controversial 1990 Smith decision, the American Supreme Court ruled that
the First Amendment’s Free Exercise Clause does not exempt the sacramental use of
peyote from state laws prohibiting drug use. Smith overturned nearly three decades of
legal precedent, but it failed to articulate a clear or comprehensive rule for subsequent
religious liberty cases. This study addresses the lacuna in the Court’s free exercise
jurisprudence. It attempts to answer two questions: What are the grounds for the right
to religious freedom? And, how ought that right be protected under the Free Exercise
Clause of the First Amendment?

Chapter One begins with John Locke’s philosophical defense of religious
liberty. I examine the argument of A Letter Concerning Toleration in light of Locke’s
epistemological writings. This leads me to suggest that Locke’s most fundamental
argument for religious toleration is found in his aspiration for men to govern their
lives according to the limits of reason.

Chapters Two, Three, and Four examine religious liberty in the political thought
of three of America’s leading founding fathers: Thomas Jefferson, James Madison,

and George Washington. I attempt to explain what each founder meant by the right to

religious freedom and how each defended that right philosophically and politically.
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Chapter Five moves from political theory to constitutional law. I translate the
founders’ principles of religious liberty into doctrinal rules for contemporary
jurisprudence. I also set forth the five basic types of issues that arise under the Free
Exercise Clause. I then apply the founders’ principles to these issues. This process
demonstrates the degree to which the founders would have disapproved of the
Supreme Court’s free exercise jurisprudence and the degree to which the founders
agree and disagree with one another.

I conclude with further discussion of the differences among Jefferson’s,
Madison’s, and Washington’s principles. This study reveals that the founders did not
share a uniform understanding of the right to religious liberty. Nevertheless, within
the founders’ thought I find a principled standard for contemporary free exercise

jurisprudence.
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INTRODUCTION

THE SMITH DECISION AND THE FIRST
AMENDMENT’S PROTECTION OF THE
FREE EXERCISE OF RELIGION

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof . . . .

First Amendment to the
United States Constitution

In its landmark decision Employment Division of Oregon v. Smith (1990), the
Supreme Court ruled that the sacramental use of peyote is not protected by the Free
Exercise Clause of the First Amendment.! The particular question before the Court
was whether Oregon’s drug laws could be applied against Galen Black and Alfred
Smith, practitioners of the Native American Church’s ritual of peyote ingestion.
Smith and Black argued that the Oregon law that classified peyote as an illegal
hallucinogenic substance made the practice of their religion illegal and, therefore,
violated the Constitution’s protection of religious liberty.? The Supreme Court
rejected their argument six to three. The Court did so despite recognizing the Native

American Church as a religion and acknowledging that its adherents would be

! Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990).

2 Peyote fell under Oregon’s controlled substance law, which made it a felony to possess the drug.
Several states and the Federal criminal code made exceptions for the sacramental use of peyote, but
Oregon, at the time, did not.
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severely burdened by prosecution under Oregon’s drug laws. The Court ruled that the
Constitution does not protect individuals from incidental burdens on religious beliefs
or practices. Since Oregon’s drug laws did not explicitly target sacramental peyote
use or the Native American Church, Smith and Black could be prosecuted for
violating Oregon’s drug laws.’

The Smith decision effectively overturned the Court’s long-standing precedent
for free exercise jurisprudence, Sherbert v. Verner (1963). Sherbert had established a
two-prong test for laws that directly or indirectly burdened individuals’ religious
beliefs or practices: in order for a law to be valid, it had to further a compelling state

interest, and it had to do so using the least restrictive means possible.® Using the

* The state of Oregon had never pressed criminal drug charges against Smith and Black. The case
originally came before the Supreme Court because Smith and Black were denied unemployment
insurance by the State Employment Division after being fired from their drug counseling jobs for
failing drug tests. Smith and Black sued claiming the denial of unemployment benefits infringed their
First Amendment free exercise rights. The first time the case reached the Supreme Court, the Court
ruled that Smith and Black could be denied benefits if Oregon’s law prohibiting peyote use was
constitutional. Employment Division v. Smith, 485 U.S. 660 (1988). The Supreme Court then sent the
case back to the Oregon Supreme Court, which ruled the law's anti-peyote provision was
unconstitutional as applied against religious peyote use. Smith v. Employment Division, 301 Or. 209,
721 P2d 445. The State of Oregon appealed back to the Supreme Court. In the second Supreme Court
Smith decision, which I have described above, the Court ruled that Smith and Black could be
prosecuted for peyote use and, therefore, they could be denied unemployment benefits. Subsequent to
the second Smith ruling, the state of Oregon legislated an exemption for the religious use of peyote for
everyone except prisoners (Or. Rev. Stat. § 475.992(5), (6) (Supp. 1992)). For an in depth discussion
of the fascinating history of the Smith case, see Garrett Epps, 7o an Unknown God: Religious Freedom
on Trial (New York: St. Martin’s Press, 2001).

4 Sherbert v. Verner 374 U.S. 398 (1963). It is important to note that while the Smith decision
effectively overturned Sherbert, it did not explicitly do so. In Smith, the Court ruled that Sherbert
exemptions only have been granted in cases where more than one fundamental right was burdened.
Sherbert, accordingly, is still good law, albeit a much more narrow one than it was prior to Smith.

5 In Sherbert, the Court ruled that a state could not condition the availability of unemployment
insurance on an individual’s willingness to forgo conduct required by his or her religion. The particular
issue in question was whether South Carolina could deny Adell Sherbert unemployment insurance.
Mrs. Sherbert had been fired from her job of thirty-five years at a textile mill for refusing to work on
Saturdays. She was a member of the Seventh-day Adventist church, which held that no work could be
performed between sundown on Friday and sundown on Saturday. The Court ruled for Mrs. Sherbert.
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Sherbert Test, the Burger Court reached some of its most important decisions,
including Wisconsin v. Yoder (1972), which gave Amish parents the right to keep
their children out of school after the eighth grade.

Many legal scholars consider the Sherbert rule a model approach because it
allows the judiciary to pursue justice and fairness in a case-by-case manner.® The
Smith decision, accordingly, has been criticized harshly by the legal community.’
Congress itself decried the Smith ruling, and, in response to it, passed the Religious
Freedom Restoration Act (RFRA) in 1993, which directed the Court to return free
exercise jurisprudence to its previous Sherbert standard. Not accustomed to being told
how to interpret the Constitution, a six-member Supreme Court majority struck down
RFRA as an improper use of Congress’s remedial power under the Fourteenth
Amendment in City of Boerne v. Flores (1997)% In response, Congress has
considered invoking its Commerce Clause power in order to attempt to overturn

Smith again, though it has failed to do so thus far.’

¢ Steven D. Smith, for example, writes, “I admire Yoder because it is an unprincipled, religious
discriminatory decision.” “Wisconsin v. Yoder and the Unprincipled Approach to Religious Freedom,”
Capital University Law Review 25 (1996): 805.

? Yale law professor Steven Carter, “The Resurrection of Religious Freedom?” Harvard Law Review
107 (1993):118-42, offers a typical critique. See also Michael McConnell, “Free Exercise Revisionism
and the Smith Decision,” University of Chicago Law Review 57 (1990):1109-53, and “The Origins and
Historical Understanding of Free Exercise of Religion,” Harvard Law Review 103 (1990):1409-1516.
McConnell’s argument is discussed below.

8 City of Boerne v. Flores, 521 U.S. 507 (1997).

® Because the proposed legislation, the “Religious Liberty Protection Act,” invokes Congress’s wide
latitude under the Commerce Clause, it would not be subject to the Section Five, Fourteenth
Amendment scrutiny that led to RFRA’s downfall. Such legislation, however, might tempt the Court,
particularly Justice Thomas, to rein in Congress’ use of the Commerce Clause.
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In the inevitable legal battle that will occur should such legislation become law,
Congress will have some support from the Court. In Boerne, three sitting justices—
Justices O’Connor, Breyer, and Souter—called for Smith's reversal. 19 Of the current
six-justice majority that supports Smith, moreover, two justices are at retirement
age—Justice Stevens and Chief Justice Rehnquist. The scorecard thus stands:
Congress and three Supreme Court justices against Smith, four justices in favor of
Smith,'" two justices to be named in the near future. Depending on who is appointed
to the Court in the near future, Smith may stand or fall. Either way, it is ripe for

reconsideration.

Originalism and the Free Exercise Clause

The pendulous position of free exercise jurisprudence presents an all-too-rare
opportunity for political science to clarify and inform political practice. The question
that will likely come before the Court is whether a religious individual possesses a
First Amendment free exercise right to exemptions from laws that do not target but in
effect burden his or her religious exercise. A satisfactory answer requires nothing less
than a theoretical inquiry into the nature and limits of the right to religious liberty.

Traditional canons of jurisprudence demand that when interpreting the text of

any law, judges begin with the clear meaning contained therein. Should the text be

1% See Justice O’Connor’s dissent (signed by Breyer) and Justice Souter’s dissent in City of Boerne v.
Flores (1997). See also Justice Souter’s concurrence in Church of the Lukumi Aye v. City of Hialeah,
508 U.S. 520 (1993). Neither Justice Souter nor Justice Breyer participated in the Smith decision.
Justice O’Connor concurred with the Smith ruling but did not support the majority’s reasoning.
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